Paul H. O'Neill, Secretary, 
US Department of the Treasury, 



EEOCNo. 100-A1-7426X 



DECISION 

Pursuant to the EEOC's regulations at 29 C.F.R. § 1614. 109 (2002), I 
contained in the case file and will not be reiterated in this decision. AH jurisdictii 



David Williams, Kathy King, Susan Neiser, Barry Fulcher, and Susanne Sottile testified. 



The issues in this matter an 
was not granted? 



made by Complainant and IRS Customer Service and threatened Complainant 

3. In December 1999, Complainant's request for compensatory leave for a 
religious observance was denied; 

4. Complainant's repeated requests to be placed on a 120-day detail as an interim 

6. On December 23, 1999, management monitored Complainant's phone and 

7. On January 3, 2000, Complainant was expected to perform full-time work 
while working part-time; and 

8. On January 6, 2000, management delayed responding to Complainant's request 



During the time at issue, Complainant was a GS-14 step 6 Management Program Ar 
he Office of Public Liaison, Small Business Affairs, with the Agency. HT at 101, 106; RO 
13. Prior to holding that position, she practiced tax law for approximately fifteen years and 



first-level supervisor until July 19 
Complainant's third-level supervisor and Barry Fulcher (no disability) ba 
i-level supervisor. HT at 1 18. Robert Fitzpatrick (no disability) was her 

v Complainant suffered fiom depression beginning in September 1998 wl 
er in relation to a scheduling request. HT at 122. Complainant also told 
were coworkers that she suffered from depression. HT at 126. 



>9, Complainant took medical 



i David Williams, the chief of Communications and Liaison, of which Complainant's 
a division. Complainant provided a letter from Nowak indicating that Complainant 
ere major depressive order, including "severe fatigue, irritability, marked 
much difficulty taking initiative, social withdrawal, anhedonia, and a 



Ler work history performance with he 



in November 1999, Fulcher became aware of Complainant's request 
'hen he saw a letter from Complainant's physician, Judith Nowak. H 



On November 26, 1999, Complainant exhaustec 
ick leave. ROIatEx.3. Fulcher notified her of this ir 
ray (LWOP) beginning November 28, 1999 through D. 



transferred. HTat353. One of Fulcher 
request. HT at 353-54. Ful 
Complainant to occur until 



Agency's physician, Presant, ra 

' her job either be restructured or that Complainant 



Complainant. ROI Ex. 5. 

On December21, 1999, Complainant requeste 
Medical Leave Act (FMLA), to begin on December 21 



On January 4, 2000, Fulcher issued a memorandum to offices 
a" asking what positions they had available to which Complainant 
J. Fulcher followed up on the memo via email and telephone. In la 
uary, he also met with the Counsel's office. HT at 360. 

In mid-January 2000, Fulcher updated Complainant in a forma 
On February 7, 2000, Fulcher secured an informal offer for an 



disability" as defined in 29 C.F.R. § 1630.2(g); 2) she is a "qualified individual with a disability" 
as defined in 29 C.F.R. § 1630.2(m); and 3) she was subjected to an adverse personnel action 

accommodation. 29C.F.R. § 1630.2(g) defines an individual with a disability as one who: (1) 
has a physical or mental impairment that substantially limits one or more of the major life 

for oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, 
performing a major fife activity or when it significantly restricts the condition manner or 



applicant) is an individual with a disability who is otherwise qualified. The term ""qualifie 
individual with a disability," with respect to employment, is defined as a disabled person w 

held or desired. 29 C.F.R. § 1630.2(m). The term "position" is not limited to the position h 

reassignment. 29 C.F.R. §1630.2(o)(2)(ii). 

It is well-settled that harassment based on an individual's religion and disability is 
actionable. In order to establish a claim of harassment under those bases, the complainant n 
show that: (1) she belongs to the statutorily protected classes; (2) she was subjected to 



victims circumstances. Frazierv. United Stales Postal Sen., EEOC Appeal No. 01 A02260 
(Sept. 4, 2002)(citations omitted). 

Once Complainant has established her prima facie case, the burden then shifts to the 
Agency to articulate a legitimate, non-discriminatory rationale for its action. Burdine, 450 U.S. at 
253-54, n. 6; McDonnell Douglas, 41 1 U.S. at 802. If the Agency can produce this rationale, the 
Complainant must then show that the articulated rationale was not the true reason, but a pretext 
for discrimination. Burdine, 450 U.S. at 256; McDonnell Douglas, 41 1 U.S. at 804. The ultimate 

Mary's Honor Or. v. Hicks, 509 U.S. 502, 506-07 (1993); United States PostaTserTTd of 
Governors v. Aikens, 460 U.S. 71 1, 715 (1983). 






There is no dispute that Complainant is an qualified individual with a disability entitled to 
inmodation. I find, however, that contrary to her assertion, Complainant was not denied a 
ble accommodation. Complainant was reassigned to an attorney position consistent with 
b The real issue therefore is the delay in the reassignment, and it is clear that the Agency 
ith sufficient haste. An employer should respond expeditiously to a request for 
Me accommodation. In determining whether there has been an unnecessary delay in 
tag to a request for reasonable accommodation, relevant factors would include: (1) the 
) for the delay, (2) the length of the delay, (3) how much the individual with a disability 
jmployer contributed to the delay, (4) what the employer was doing during the delay, and 
her the required accommodation was too complex to provide. Spotts v. Dep V of 
nation, EEOC Appeal No. 01 A23852 (Oct. 27, 2003)(ctotions omitted)(Agency did not 



; purposely selecting merchandise that would accommodate 

ical help, which required more time given its complexity). 

!ed reassignment or restructuring on October 22, 1999. The 

ed for processing retired however, and the office then reassign 
On November 23, 1 999, the Agency requested an authorizatic 
her past work history, and on December 3, 1999, Presant 

structure Complainant's position or reassign hei 



ce and the EEO office for guidance 



office that employed attorneys. HTat356. 



and Labor Relations, s( 



re, Richmond, and West 



he District Director for Maryland, 

- February 7, 2000, the office of West 



Virginia tentatively offered Complainant a GS-12 attorney slot in Bailey's Crossroads. They 



credibly testified that the i 




tgainst Complainant when it reassigned 



Complainant a detail and that the Appeals Division 

is effective, "the preference of the individual with a disability should be 
ion; however, the employer providing the accommodation has the 
xetion to choose between effective accommodations." 29 C.F.R. § 1630.9; See also 
Guidance, Question 9 (Mar. 1, 1999); Polen v. Dep '/ of Defense, EEOC Appeal No. 
an. 16, 2001). Thus, while complainant may be entitled to an effective reasonable 
der the Rehabilitation Act, she is not entitled to the accommodation of her 
Olsonv.Dep-tofthe Treasury, EEOC Appeal No. 01983200 (Jul. 19,2001). Here, 



Complainant was timely 



However, I find this 




ace to be non-persuasive. 2 


- Under sec 


tion 501 o 


Actat29C.F.R.§lf 


















I serviced by the sam« ppoint ng authon 




sL Here, Williams testified 


, and Complainant did not 




[he Chief 


nzs under a different ; 




lting authority than the 0\ 


ufice of Communicatio 



Complainant also proffered as evidence of pretext that in January 2000, William 



The parties are advised that 29 C.F.R. § 1614.203(g), which governed and limited the 
obligation of reassignment in the Federal sector, has been superseded and no longer applies 6' 
Fed. Reg. 35732 (5/21/01), to be codified as 29 C.F.R.§ 203(b). The ADA sta • " 




Finally, as pretext evidence, Complainant offered the testimony of Jc 
testified that the Agency was not really working to 

he then refused to say the delay was deliberate. HT . 
of other people who were transferred out of their hii 



I. Was Complainant subjected to a hostile work environment based on her disability and 



>m January 1 to October 4, 1999, she was gr 



I find that Complainant failed to sta 



I also find that Complainant failed to state a prima facie case of disability discrimination 
regarding any change in her duties. Complainant testified that beginning in July 1999, her work 
became "more and more . . . secretarial and clerical . . . , " that she was told several times a 
month to go to meetings and take notes, and was limited to arranging meeting logistics instead of 
playing a substantive role.. HT at 126. In August 1999, she was reprimanded for arriving late at 
a Congressional hearing that she was assigned to cover. She also testified that in the summer of 
1999, Robert Fitzpatrick took over a CD-ROM proj ect she had been heading and then refused to 
meet with her. HT at 121. She claimed that she was denied the opportunity to provide 
substantive contributions to briefing books used for meetings. Complainant also alleged that 



On September 28, 
payment. Complainant w 
was not honored because of 
payment on September 23, 1999, but the balance remained and on November 19, 1999,FulcI 
wrote Complainant and told her she needed to repay the money by December 10, 1999, becau 
she was violating the employee code of conduct. HT at 379. I find Complainant failed to sh. 
that Fulcher's order to repay the money was linked to either of her protected categories and 



e of pretext her unsupported assertion that F" 



7, 1999, Complainant, who wa 



e of harassment with regard to Fulcher's denial, foi 



I next find that even if Complainant had stated a prima facie case, Fulcher a 
■se Complainant waited until the day after the time off she wanted began to re 






so find that Complainant failed to show Fulcher's rationale was pretextual. On 
16, 1999, Complainant wrote Fulcher a memo in which she showed that her leave 



Agency when she mi 
compensatory time. 



be placed on a 120-day detail as an 



he did, the Agency art 



headquarters to 



ter request, one of the first ac 



in Headquarters to find a detail and prepared se- 



* was to contact the Appeals Office i 
7. On January 4, 2000, Fulcher 



mandatory and asking what they ha 

the Appeals Office detail ultimately fellthrough because of fundi! /i i" "f 

5. Between December 13 and 15, 1999, Complainant was charged ab; 



ik wrote the Agency and indi 
or six hour days beginning tl 
ed Fulcher and indicated she 



week of December 13 



On December 16, 2003, Fulcher charged Complainant with 14 hours AWOL time. 

I find that Complainant failed to show that Fulcher's action was a result of her protected 
categories, and if she had, the Agency articulated a legitimate, nondiscriminatory rationale for its 
actions. At the hearing, Fulcher testified that, based on correspondence form Complainant's 
doctor, he expected Complainant to be in the office beginning December 13,1 999, and she was 
not. HT at 383 & 384. Complainant failed to show that this rationale was pretextual. She 
argued that she had been approved for LWOP until December 28, 1 999; however, her 
correspondence indicated that plan had changed and she would be back in the office. She was 



categories. Fulcher credibly denied monitoring Complainant but did testify he could see and 
hear because there was no partition between their offices. HTat389. Complainant offered no 



record that she was expected to do eight hours of work in a partial day. 

8. On January 6, 2000, management delayed responding to Complainant's request 
regarding being placed on administrative leave. 

On January 5, 2000, Complainant repeatedly called the Commissioner's office regarding 

appointment. On January 6, 2000, Fulcher placed Complainant on administrative leave during a 
telephone conversation. ROI at Ex. 5. He testified that he did so because of Complainant's calls 

'Complainant did not call either of the employees who allegedly commented as 



to the Commissioner's office the day before. Oi 

failed to show that the six day delay between notified orally of being placedonTeave aid 
receiving written notification was related to her protected categories. 






Qto^^^-g 



NOTICE TO THE PARTTFS 
TO THE AGENCY: 

This office will hold the report of investigation and the complaint file for sixty days. 

Within forty (40) days of receiving this decision and the hearing record, yon are required to 
a final order notrfymg the complainant whether or not you will My implement this decisio. 
You should also send a copy of your final order to the Administrative Judge. 



its for such appeal or lawsuit. A copy of EEOC 



If your final order does not fully implement this decision, you must simultaneously file an an 
with the Office of Federal Operations in accordance with 29 C.F.R. 1614.403, and append a c 
of your appeal to your final order. See EEOC Management Directive 11 O.November 9, 199S 
Appendix O. You must also comply with the Interim Relief regulation set forth at 29 C.F.R. 



ecision. 29 C.F.R. § 1614.110(a). From the time you receivt 

ave thirty (30) days to file an appeal. If the agency fails to issue a final order, you hav. 

> file your own appeal any time after the conclusion of the agency's (40) day period foi 



Do not send your appeal to the Administrative Judge. Your appeal must be filed with the Office i 
Federal Operations at the address set forth below, and you must send a copy of your appeal to tt 
agency at the same time that you file it with the Office of Federal Operations. In or attached to y OI 
appeal to the Office of Federal Operations, you must certify the date and method by which you sei 



WHERE TO FILE AN APPEAL: 

ill appeals to the Commission must be filed by mail, hand delivery or facsimile. 



Director, Office of Federal Operations 
Equal Employment Opportunity Commi si 
1801 L Street, NW 



Pursuant to 29 C.F.R. § 1614.504, an agency's final action that has not been, 
to the Commission or a civil action is binding on the I 

EEO Director, in writing, of the alleged noncomplian 
knew or should have known of the alleged noncompliance 
respond to the complainant in writing. If the agency ha 




ember 26, 2003, the for 



Deanne M. Sobzcak 
General Legal Services 
Office of Chief Counsel 



Washington, DC 20 



Mariam Harvey, Acting, Director 
Office of Equal Opportunity Programs 
Department of the Treasury 

Metropolitan Square, Room 6037 
Washington, D.C. 20220 



